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DETAILED ACTION 

The Finality of the previous office action sent out on 22 August 2009 has been 
withdrawn. 

Claim Rejections - 35 USC §103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

3. Claims 9-12 & 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over Nolan 
et al. (US 5,404,877) in view of Burton et al. (US 2004/0193068). 

Nolan et al. discloses the claimed invention having a physiological monitoring system 
and apparatus comprising (e.g., col 1, In 8-15) at least one sensor for detecting a biological 
signal, and for detecting physical activity of a monitor-wearing patient [e.g., (col 3, In 28-44) & 
(col 4, In 16-19)], a processing means coupled to sensors including an arrhythmia threshold 
detector [e.g., (col 5, In 50-62), (col 8, In 49-54) & (Fig 1, 28)], an activity threshold detector 
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coupled to said processing means for receiving signals representative of physical activity [e.g., 
(col 3, In 32-44) & (col 4, In 16-19)], a system error detector (e.g., col 9, In 10-1 1) and an user 
interface for communication about the detected biological signal to the patient [e.g., (col 3, In 28- 
59) & (col 7, In 45-5 1)]. Note that the analyzer as disclosed by Nolan et al. has the capabilities 
of classifying the detected malfunctions as instantly claimed due to the analyzer communicating 
to the alarm if a malfunction exists (e.g., col 9, In 10-22). 

Nolan et al. discloses the claimed invention having a physiological monitoring system 
and apparatus except wherein said system and apparatus further includes at least one or more 
electrocardiography electrodes and a means for adaptively controlling the communication of the 
information about the detected biological signal in accordance with a level of the sensed physical 
activity. Burton et al. teaches that it is known to use a system for monitoring the state of 
consciousness of human subjects by sensing physiological senses via the use of ECG electrodes 
{e.g., [0001], [0177] & (Fig 33)}. It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify the system and apparatus as taught by Nolan 
et al. with the monitoring system utilizing ECG surface electrodes as taught by Burton et al, 
since such a modification would provide the physiological monitoring system and apparatus with 
at least one electrocardiography electrode a means for adaptively controlling the communication 
of the information about the detected biological signal in accordance with a level of the sensed 
physical activity for providing the predictable results pertaining to utilizing ECG electrodes in 
order to monitor the consciousness of a patient so as to effectively apply suitable alarm signaling 
and/or proper treatment for said patient (e.g., Burton, [0001]-[0002]). 
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4. Claim 13 & 15 are rejected under 35 U.S.C. 103(a) as being unpatentable over Nolan et 
al. (5,404,877) and Burton et al. (2004/0193068) as applied to claims 9-12 & 17above, and 
further in view of Toda et al. (US 2002/0036446). 

Nolan/Burton et al. discloses the claimed invention having a physiological monitoring 
system and apparatus including a physical activity sensor except wherein said system and 
apparatus further comprises a transducer including a piezoelectric element. Toda et al. teaches 
that it is known to use a piezoelectric transducer with a piezoelectric polymer provided with 
electrodes on its surface [e.g., 0001]. It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify the system and apparatus as taught by 
Nolan/Burton et al. with the piezoelectric transducer as taught by Toda et al, since such a 
modification would provide the physiological monitoring system and apparatus with a physical 
activity sensor comprising a transducer including a piezoelectric element for providing the 
predictable results pertaining to providing a source of an effective excitation of acoustic energy 
so as to provide an acoustic feedback signal [e.g., Toda, 0001]. 

5. Claims 25 & 27-30 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Nolan et al. (US 5,404,877) in view of Burton et al. (US 2004/0193068) and McGrath et al. (US 
4,216,462). 

Nolan/Burton et al. discloses the claimed invention having a physiological monitoring 
system except wherein said system further comprises a system monitor which detects system 
malfunctions and classifies said malfunctions as critical or non-critical wherein an alarm type is 
based on said classification. McGrath et al. teaches that it is known in the art to use a system for 
processing, storing, transmitting and/or displaying data relative to a patient's physiological 
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condition comprising of an automatic self-diagnostics for malfunction within said system in 
which a processor is programmed to classify specific malfunctions via the use of flag-bit status 
words to determine a 'LOW or 'HIGH' error-status, wherein said status words produced by said 
processor are further utilized to transmit specific alarm types to an external device [e.g., (col 2, In 
28-41 & 58-60) & (col 8, In 50-68)-(col 9, In 1-34)]. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to modify the system as taught by 
Nolan/Burton et al. with the system comprising an automatic self-diagnostics to classify 
malfunctions as taught by McGrath et al., since such a modification would provide the 
physiological monitoring system with a system monitor which detects system malfunctions and 
classifies said malfunctions as critical or non-critical wherein an alarm type is based on said 
classification for providing the predictable results pertaining to utilizing an automatic self- 
diagnosing system to determine the effective course of action needed for correcting and 
processing error data (e.g., McGrath, col 9, In 31-34). 

6. Claim 34 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over Nolan et al. (US 
5,404,877) in view of Burton et al. (US 2004/0193068) and Lidow (US 4,228,806). 

Nolan/Burton et al. discloses the claimed invention having a physiological monitoring 
system and apparatus except wherein said system and apparatus further includes a means for 
either transmitting and/or inhibiting the transmission of an alert signal based on sensed physical 
activity of a patient. Lidow teaches that it is known to use a wake -up alarm, which is inhibited 
while a subject is in a deep-sleep phase, that either actuates and/or inhibits an output alarm based 
on information pertaining to physiological and/or physical conditions of a patient being 
monitored, such as a measured pulse rate related to the sleep phase of an individual [e.g., (col 1, 
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In 5-7) & (col 2, In 6-10 & 25-64)]. It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify the system and apparatus as taught by 
Nolan/Burton et al. with the wake -up alarm structure as taught by Lidow, since such a 
modification would provide the physiological monitoring system and apparatus with a means for 
either transmitting and/or inhibiting the transmission of an alert signal based on sensed physical 
activity of a patient for providing the predictable results pertaining to utilizing a combination of 
monitored physiological and physical conditions to either actuate and/or inhibit a alarm based on 
the sensed physical activity of a patient (e.g., Lidow, col 2, In 25-29). 

Response to Arguments 

7. Applicant's arguments with respect to claims 9-13, 15, 17, 25, 27-29, 30 & 34 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NICOLE F. LAVERT whose telephone number is (571)270- 
5040. The examiner can normally be reached on M-F 7:30-5 :00p.m. (alt. fridays). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on 571-272-4955. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/George R Evanisko/ 

Primary Examiner, Art Unit 3762 



/Nicole F. LaVert/ 
Examiner, Art Unit 3762 



